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LEE EPLER and JULI EANN EPLER, h/w, ClVIL ACTI ON
Plaintiffs, :
V. : NO  00- CV- 154
JANSPCORT, INC. subsidiary of VF
CORPORATI ON. EL CI D, and
MACKENZI E MERCHANDI SI NG, | NC. |

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. FEBRUARY 22, 2001
Presently before this Court is the Mdtion for a Ruling
that the Ranier Jacket is not Unreasonably Dangerous as a Matter
of Law, or, Alternatively, for an Evidentiary Hearing on the
| ssue, and for Sunmary Judgnent on Plaintiffs’ Negligence and
Breach of Warranty Clains (Dkt. No. 27) filed by Defendants
Jansport, Inc. and Mackenzi e Merchandising, Inc. (“Jansport” and
“Mackenzie” or “Defendants”). Plaintiffs Lee Epler and Julieann
Epl er, husband and wife, (“M. Epler” and “Ms. Epler” or
“Plaintiffs”) instituted this products liability action agai nst
Jansport, Mackenzie and EIl Cid! for injuries sustained by M.
Epl er on Decenber 18, 1998. Plaintiffs claimthat design defects

in Jansport’s Ranier jacket, manufactured by EIl C d, narketed to

! Defendant, EIl Cid, has failed to enter an appearance or
respond to the pleadings filed by the parties in this matter.



Jansport through Mackenzie, and distributed by Jansport, caused
injury to M. Epler. For the follow ng reasons, the Mdition is
gr ant ed.
| . BACKGROUND

On Decenber 18, 1998, M. Epler put on the Ranier
j acket, which he had worn five or six tinmes previously, and went
outside to walk his dog and nail a letter. Wile outside, the
w nd suddenly picked up and it began to snow, resulting in a
smal |l squall. M. Epler turned his back to the wnd and then
zi pped up the jacket. M. Epler then bent down and flipped up
the hood of the jacket while at the sane tinme grabbing the hood s
draw cords.? The draw cord slipped out of M. Epler’s hand and
recoiled towards his face. As a result, the plastic cord | ock at
the end of the cord struck M. Epler in his |eft eye causing
injury.

Plaintiffs filed this |awsuit agai nst Jansport on
January 11, 2000 claimng strict liability, negligence and breach
of warranties. Plaintiffs |later anended the Conplaint to include
Mackenzie and EIl G d as Defendants. On Novenber 13, 2000,
Jansport and Mackenzie filed the instant Motion.

1. STANDARD OF REVI EW

Pursuant to Rule 56(c) of the Federal Rules of G vil

2 The draw cords consist of an elasticized cord running
t hrough the hood with plastic cord |locks at the ends of the cord.
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Procedure, sunmary judgnent is proper "if there is no genuine
issue as to any material fact and the noving party is entitled to
judgnent as a matter of law" Feb. R CQv. P. 56(c). The noving
party has the initial burden of informng the court of the basis
for the notion and identifying those portions of the record that
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). An issue is

genuine only if there is a sufficient evidentiary basis on which
a reasonable jury could find for the non-noving party. Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986). A factual

dispute is material only if it mght affect the outcone of the
suit under governing law. 1d. at 248.

To defeat summary judgnent, the non-noving party cannot
rest on the pleadings, but rather that party nmust go beyond the
pl eadi ngs and present "specific facts showing that there is a
genui ne issue for trial." Feb. R GQv. P. 56(e). Further, the
non-novi ng party has the burden of producing evidence to
establish prima facie each elenent of its claim Celotex, 477
U S at 322-23. If the court, in viewng all reasonabl e
i nferences in favor of the non-noving party, determ nes that
there is no genuine issue of material fact, then summary judgnent

is proper. 1d. at 322; Wsniewski v. Johns-Manville Corp., 812

F.2d 81, 83 (3d Gir. 1987).

Under Pennsylvania law, in a strict liability action,



the court nust decide as a threshold matter, "whether the
evidence is sufficient, for purposes of the threshold risk-
utility analysis, to conclude as a matter of |aw that the product
was not unreasonably dangerous, not whether the evidence creates

a genuine issue of fact for the jury." Surace v. Caterpillar,

Inc., 111 F.3d 1039, 1049 n.10 (3d Cr. 1997)(clarifying

Azzarello v. Black Brothers, Inc., 391 A 2d 1020 (Pa. 1978)).

The burden of establishing that the product is not unreasonably
dangerous through the risk/utility analysis lies with the

def endants, and the evidence on this threshold issue nust be
viewed in the light nost favorable to the plaintiff. Riley v.

Bect on Di cki nson Vascul ar Access, Inc., 913 F. Supp. 879, 884

(E.D. Pa. 1995).
[11. DI SCUSSI ON
A Strict Liability
When this Court has diversity jurisdiction over a case,
it must apply the substantive | aw of Pennsyl vania under the Erie

doctrine. See Erie R Co. v. Tonpkins, 304 U S. 64 (1938). The

Pennsyl vani a Suprene Court has adopted the Restatenent (Second)

of Torts section 402(A). Wbb. v. Zern, 220 A 2d 853 (Pa. 1966).

This section nmakes a seller of products “strictly liable for the
physi cal harm caused by a product sold in a defective condition

unr easonabl y dangerous to the user.” Jordon by Jordan v. K-Mart

Corp., 611 A 2d 1328, 1330 (Pa. Super. 1992) (citing Berkebile v.




Brantly Helicopter Corp., 337 A 2d 893, 899 (Pa. 1975)).

Section 402(A) requires the plaintiff to prove that:
(1) the product was defective; (2) the defect existed when it
| eft the hands of the manufacturer; and (3) the defect caused the

harm Ellis v. Chicago Bridge & Iron Co., 545 A 2d 906, 909 (Pa.

Super. 1988)(citing Berkebile, 337 A 2d at 898). Courts applying
Pennsylvania law in strict liability cases nust "determ ne,
initially and as a matter of |aw, whether the product in question

i's "unreasonably dangerous. Riley, 913 F. Supp. at 881;
Azzarello, 391 A 2d 1020. |If the court finds that the product is
not in a defective condition, unreasonably dangerous, then the
court will dismss the plaintiff’s strict liability claimin the

sanme manner as in a typical summary judgnent determ nation.

Surace, 111 F.3d 1039 at 1049 n. 10.

Under Pennsyl vani a | aw, when deci di ng whether strict
l[iability applies because a product is or is not in a defective
condi tion, unreasonably dangerous, the court nust weigh the
foll owi ng seven factors of a risk/utility analysis: (1) the
useful ness and desirability of the product - its utility to the
user and the public as a whole; (2) the safety aspects of a
product - the likelihood that it will cause injury and the
probabl e seriousness of the injury; (3) the availability of a
substitute product which would neet the sane need and not be as

unsafe; (4) the manufacturer's ability to elimnate the unsafe



character of the product without inpairing its useful ness or
making it too expensive to maintain its utility; (5) the user's
ability to avoid danger by the exercise of care in the use of the
product; (6) the user's anticipated awareness of the dangers

i nherent in the product and their avoidability, because of

general public know edge of the obvious condition of the product,
or of the existence of suitable warnings or instructions; and (7)
the feasibility, on the part of the manufacturer, of spreading
the I oss by setting the price of the product or carrying
liability insurance. Surace, 111 F.3d at 1046 (citing Danbacher

by Danbacher v. Mllis, 485 A 2d 408, 423 n.5 (Pa. Super. 1984));

Van Buskirk v. Wst Bend Co., 100 F. Supp. 2d 281, 285 (E. D. Pa.

1999); and John W Wade, On the Nature of Strict Tort Liab. for
Prods., 44 Mss. L.J. 825, 837-38 (1973)). An exam nation of

each risk/utility factor foll ows.

1. The Useful ness and Desirability of the Product -
Its Utility to the User and to the Public.

Def endants claimthat the useful ness and desirability
of a jacket with an adjustable hood for keeping the el enents at
bay is self-evident. Plaintiffs do not dispute the utility of a
j acket such as the Ranier jacket. However, Plaintiffs claim
Wi t hout support, that the relevant inquiry does not concern the
useful ness and desirability of the jacket as a whole, but only

concerns the usefulness and desirability of the elasticized draw



cord and cord locks. This Court has been unable to find any case
| aw t hat supports Plaintiffs’ position. Rather, the case |aw
found by this Court inplies that this first risk/utility analysis
factor concerns the utility of the product as a whole, not sinply
the utility of one particular piece of the product. See Van
Buskirk, 100 F. Supp. 2d at 286 (focusing the analysis of the
first factor on the utility of a four cup deep fryer as a whole
and not on the allegedly defective parts of the fryer); Mpnahan

v. Toro Co., 856 F. Supp. 955, 958 (E.D. Pa., 1994)(stating that

riding lawn tractors are useful and desirable). Thus, we agree
with the Defendants that a jacket with an adjustable hood, such
as Jansport’s Ranier jacket, is useful, desirable, and has great

utility to the user and to the public as a whole.

2. The Safety Aspects of a Product - The Likelihood
that It WIIl Cause Injury and the Probabl e Seriousness
of the Injury.

Def endants al |l ege that the jacket does not pose any
unusual risk of injury. Jansport clains that it has sold and
mar ket ed approxi mately 78,333 units of outwear since 1997 that
i ncluded an el asticized draw cord and cord | ocks simlar to those
incorporated in the Ranier Jacket. This represents 43.3% of the
total outerwear sold and marketed by Jansport since 1997.
Furthernore, Jansport alleges that, other than this present
action, it has not been notified of any other problens,

accidents, or injuries in connection with any of these units of
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outerwear utilizing the elasticized draw cord and cord | ocks.
Plaintiffs have al so not produced any evidence of other injuries
occurring wwth the Ranier jacket. One accident arising fromone
unit out of 78,333 units shows a |low |ikelihood of injury.
Sinply because "sone injuries may occur does not nean that a

[ product] is defective." Monahan, 856 F. Supp. At 959. In the

absence of any evidence of other injuries, this factor weighs in

favor of Defendants. See Van Buskirk, 100 F. Supp. 2d at 286;

Riley v. Warren Mqg., 688 A 2d 221, 225-226 (Pa. Super 1997).

Plaintiffs attenpt to distinguish Van Buskirk and

Warren M g. on the basis that they invol ved unintended users of

the product while in the present action, M. Epler was an

i ntended user. However, this distinction has no bearing on

whet her evi dence showi ng a |ack of prior accidents may be used in
anal yzing this factor of the risk/utility analysis. Furthernore,

cases such as Spino v. John S. Tilley Ladder Co., 696 A 2d 1169

(Pa. 1997) and the cases cited therein, cited by the Plaintiffs
for the proposition that evidence showng a |ack of prior
accidents may not be considered by the fact finder, concern the
adm ssion of evidence at trial and not during the prelimnary

risk/utility analysis perfornmed by the court.



3. The Availability of a Substitute Product Wich
Wul d Meet the Sane Need and Not Be as Unsafe.

Plaintiffs expert, Christopher M Pastore, Ph.D., a
mat eri al s engi neer (“Dr. Pastore”), proffers five alternative
hood cl osure desi gns which he believes woul d make the Ranier
jacket safer than its current configuration utilizing the
el asticized cord and cord |l ocks.® There is no evidence that Dr.
Pastore has tested these alternative designs. Dr. Pastore does,
however, rely in part upon the Consunmer Products Safety
Commi ssion’s report on the use of draw cords on children’s
clothing and the risk of strangulation. The Court notes this
report is not directly applicable as the Ranier jacket is
designed for adults and Plaintiffs have not alleged a

strangul ation injury.

However, Defendants have not shown that a jacket
utilizing an elasticized cord and cord | ocks with the | oose cord

ends sewn into the garnment would not be an adequate substitute

product that would be “safer overall” and would reduce the risk
of recoil. See Riley, 913 F. Supp. at 886. Furthernore,

3 Dr. Pastore suggests the use of a non-elastic cord, sew ng
el astoneric tape around the hood opening, or using interior flaps
hel d shut by buttons or Vel cro© However, these designs do not
appear to neet the same need as the current Ranier jacket design

(see section IIl1. A 4., infra). Dr. Pastore al so suggests using
a cord and cord lock | ocated at the back of the hood, or using an
el asticized cord and cord | ocks, like the one at issue, but

sewi ng the | oose ends of the cord within the garnent to prevent
recoil .



Plaintiffs have shown the availability of this alternative
product by producing simlar jackets from other manufacturers
which utilize an elasticized draw cord and cord | ocks with the

| oose cord ends sewn into the jacket. Therefore, this factor
wei ghs in favor of the Plaintiffs because it is possible that at
| east one of Plaintiffs’ alternative designs would neet the sane

need at the Ranier jacket and not be as unsafe.

4. The Manufacturer's Ability to Elimnate the
Unsaf e Character of the Product Wthout Inpairing Its
Useful ness or Making It Too Expensive to Maintain Its
Utility.
Plaintiffs also claimthat the five alternative hood
cl osure designs would not inpair the useful ness of the jacket or
make it too expensive to maintain its utility. O these
alternative designs, Defendants claimthat the braided non-
el astic cord, the elastoneric tape sewn within the hood and the
interior flaps held in place by buttons or Vel cro© woul d not
allow for the sane visibility and freedom of novenent as the
Rani er jacket currently allows. Further, Defendants claimthat a
cord and cord | ock on the back of the hood would al so be
unaccept abl e because the wearer would not be able to see the cord
whi | e adjusting the hood and the design could not be utilized by
an individual lacking full notion in their shoulders. Defendants
al l ege that these designs would inpair the useful ness of the

j acket and would create their own safety hazards due to the

10



reduced visibility they woul d cause.

However, Defendants do not comrent upon the use of an
el asticized cord and cord | ocks with the | oose cord ends sewn
into the garnment. Defendants have not shown that this design
woul d not function alnost identically to the current design of
t he Rani er jacket and would not reduce the risk of recoil.

Def endants further point out that Dr. Pastore does not offer
proof that the alternative designs would not render the Ranier

j acket too expensive to maintain its utility. However, while
viewing the facts in a light nost favorable to the Plaintiffs, it
is unlikely that the inplenentation of this alternative design
woul d render the jacket too expensive to maintain its utility.

Therefore, this factor weighs in favor of the Plaintiffs.

5. The User's Ability to Avoid Danger by the Exercise
of Care in the Use of the Product.
The Court nust decide if M. Epler acted as an

"ordi nary" consuner in using care to avoid dangers associ at ed

wth elasticized cords. Van Buskirk, 100 F. Supp. 2d at 288

(citing Berkebile, 337 A 2d at 899 n.6). The “user” referred to
inthe risk/utility analysis factors is the ordinary consuner who
purchases or uses the product. Surace, 111 F.3d at 1051. A user

coul d avoid the dangers associated with the el asticized cord and
cord | ocks by being mndful of the propensity of elastic cords to
recoil and by exercising care by not pulling forcefully on such a

11



cord in the vicinity of the user’s face. Such care could
reasonably be exercised even in adverse weather conditions.

Therefore, this factor weighs in favor of the Defendants.

6. The User's Antici pated Awareness of the Dangers

| nherent in the Product and Their Avoidability, because
of General Public Know edge of the Qobvious Condition of
t he Product, or of the Existence of Suitable Warnings
or Instructions.

This Court assunes that the average ordi nary consuner
is well acquainted with the propensity of all manner of elastic
itens to recoil after they have been extended and rel eased. In
fact, in Dr. Pastore’ s report, he acknow edges that the danger
associated with the recoil energies of an elasticized cord “is
known from basic physics as well as comon experience from
ordi nary exposure to the behavior of elastoneric materials such
as rubber bands, bungee cords or any type of elastoneric cord.”
Pls.” Resp., Ex. D, p. 2. Furthernore, because of the
obvi ousness of the danger of recoil, a warning to that effect is
not required. Ellis, 545 A 2d at 914. Because the recoil danger
is well known by the public, the user would be aware of the
danger and how to avoid that danger.

7. The Feasibility, on the Part of the Manufacturer,

of Spreading the Loss by Setting the Price of the

Product or Carrying Liability Insurance.

Qur district court cases have stated that while a

manuf acturer or supplier is usually able to spread the cost of a

12



plaintiff's loss to all consuners of a product by raising the
price of the product, the feasibility of doing so depends upon
bal ancing the remaining factors in the risk/utility analysis.

Riley, 913 F. Supp. at 890 (citing Mnahan, 856 F. Supp. 955);

Van Buskirk, 100 F. Supp. 2d at 289. |If after exam ning the

first six factors, the utility of the product outweighs its

ri sks, then shifting the cost of the plaintiff's loss to the
defendant is not fair, and therefore, not feasible. 1d. This
Court has concluded that four of the six previous risk/utility
factors favor the Defendants. Therefore, since these factors
show that the Ranier jacket is not unreasonably dangerous, the
def endants “‘should not have to spread anong [their] custoners
the economc loss resulting frominjuries froma product that is

not defective.’” Van Buskirk, 100 F. Supp. 2d at 289 (quoting

Monahan, 856 F. Supp. at 964).

After weighing these seven factors, this Court finds
that the Ranier jacket is not in a defective condition,
unr easonabl y dangerous. Therefore, since the Plaintiffs have not
crossed this threshold, the strict liability claimwll not nove
forward

B. Negl i gence

Plaintiffs allege that Defendants owed thema duty to

exerci se reasonable care and not to create a product which

i nvol ved an unreasonable risk of physical harm Plaintiffs

13



further claimthat Defendants breached this duty by failing to
performsafety tests on the Ranier jacket and by releasing a
product that involved an unreasonable risk of injury wthout an
adequate warning. To succeed on a claimof negligence under
Pennsyl vania law, a plaintiff nust establish: (1) a duty or
obligation recognized by the law, requiring the actor to conform
to a certain standard of conduct; (2) a failure to conformto the
requi red standard; (3) a causal connection between the conduct
and the resulting injury; and (4) a resulting actual |oss or

damage. Monahan, 856 F. Supp. at 965 (citing Kleinknecht v.

Gettysburg Coll., 989 F.2d 1360, 1366 (3d Cr. 1993)).

The duty analysis in a negligence claimdepends on
whet her a reasonabl e person shoul d have foreseen the |ikelihood
of harmto the plaintiff resulting fromthe defendant's conduct.

Id. (citing &Giggs v. BIC Corp., 981 F.2d 1429, 1435 (3rd G r

1992)). If the risks inherent in a defendant's conduct were
foreseeabl e, the court nust anal yze whether the foreseeable risks
were unreasonable. 1d. Since the Pennsyl vania Suprene Court
has not set forth a standard for the courts to followin this
area, the Third Crcuit has opined that Pennsylvania courts woul d
utilize a risk/utility analysis in determ ning whether the
foreseeabl e risks were unreasonable. [d. (citing Giggs, 981
F.2d at 1435-36). This risk/utility analysis balances "the ri sk,

in light of the social value of the interest threatened, and the

14



probability and extent of the harm against the value of the
interest which the actor is seeking to protect.” &iaggs, 981
F.2d at 1436. The Giggs court explained this analysis by

stating that:

No person can be expected to guard agai nst
harm from events which are not reasonably to

be anticipated at all, or are so unlikely to
occur that the risk, although recognizabl e,
woul d commonly be disregarded . . . . On the

other hand, if the risk is an appreciable
one, and the possible consequences are
serious, the question is not one of

mat hemati cal probability alone . . . . As
the gravity of the possible harmincreases,
t he apparent |ikelihood of its occurrence
need be correspondingly less to generate a
duty of precaution.

Giggs, 981 F.2d at 1436 (quoting W Page Keeton et al., Prosser

and Keeton on the Law of Torts 88 31, at 170-71 (5th ed. 1984)).

When | ooking at the facts in the |ight nost favorable
to the Plaintiffs, it is possible that the risk of eye injury
fromthe elasticized draw cord and cord | ocks of the Ranier
j acket was foreseeable. However, even if the risk of such an
injury was foreseeable, the risk was not unreasonabl e under a
risk/utility analysis of the Ranier jacket. First, the
probability and extent of harmfromthe Ranier jacket was very
| ow. According to Defendants, this accident is unique and
Plaintiffs have offered no evidence of any other accidents

i nvol ving the Ranier jacket. Second, Defendants claimthat the

15



fully adjustabl e hood of the Ranier jacket provides superior
visibility and freedom of novenment which would be sacrificed if

al ternative hood cl osure nethods were to be adopted. Even though
one of the alternative hood closure nethods offered by Dr.
Pastore may be an adequate substitute (see section IIl. A 4.,
supra), this court agrees with the Defendants, that under a
risk/utility analysis, the utility of the Ranier jacket design
outwei ghs the extrenely low risk of injury. Therefore the risk

posed by the jacket design was not unreasonabl e.

Lastly, a defective condition also includes the |ack of

adequate warnings for a product’'s safe use. Fleck v. KD Sylvan

Pools, Inc., 981 F.2d 107, 119 (3rd G r. 1992); Berkebile, 337

A.2d at 902. However, a defendant can be negligent for failure
to warn of a danger only if that danger is not obvious. 1d. As
di scussed above, the risks inherent in an elasticized cord are
obvi ous and are assuned to be known by the general public (see
section Ill. A 6., supra). Therefore, because the risk of

recoil was obvious, there was no negligence by the Defendants for
failure to warn purchasers that the cord had elastic properties
whi ch could cause it to recoil if stretched and rel eased.

Because Pl aintiffs have not shown that Defendants breached a duty
owed to them the final negligence factors need not be exam ned

and summary judgnent on the negligence claimis appropriate.

16



C. Breach of Inplied Warranties*

“Both the inplied warranty of nmerchantability and the
warranty of fitness for a particul ar purpose arise by operation
of |law and serve to protect buyers froml oss where the goods
pur chased are bel ow commerci al standards or are unfit for the

buyer's purpose.” Altronics of Bethlehem Inc. v. Repco, Inc.,

957 F.2d 1102, 1105 (3d Gr. 1992). Under the warranty of
nmerchantability, goods nust be "fit for the ordinary purposes for
whi ch such goods are used.” 13 Pa.C S. A 8 2314(b)(3). However,
the warranty of fitness for a particul ar purpose requires that
the seller had reason to know, at the tinme of contracting, “any
particul ar purpose for which the goods [were] required’” and “that
t he buyer [relied] on the skill or judgnment of the seller to

sel ect or furnish suitable goods.” 13 Pa.C.S. A § 2315. In that
case, an inplied warranty arises that the goods are fit for the
particul ar purpose. 1d. To establish a breach of either inplied
warranty, plaintiffs nust show that the item purchased fromthe

def endant was defective. Altrontics, 957 F.2d at 1105.

“ Plaintiffs’ conplaint states that Defendants “expressly
represented or in sonme other manner expressed warranties that the
out erwear hooded jacket and its conponent parts were safe for use
for the purposes intended and were of nerchantable quality.”
Compl ., T 29; Am Conpl., T 27. However, Plaintiffs have
provi ded no evi dence what soever regardi ng an express warranty and
have not addressed express warranties in their Response to
Def endants’ present Mdtion. Therefore, this Court finds that
Plaintiffs have abandoned this ground for relief. See Mpnohan,
856 F. Supp. at 966.

17



This Court has found, both under a strict liability
anal ysi s and under a negligence analysis, that the Ranier jacket
is not defective. 1In the absence of a defect, Plaintiffs claim
for breach of inplied warranties fails. Furthernore, the Ranier
j acket and the el asticized cord hood closure are fit for the
ordi nary purposes for which they are used: the jacket protected
its wearer fromthe elenents and the cords properly allowed for
adj ustnents of the hood. Although there are alternative styles
of hood closures, this style conprising an el asticized cord and
cord locks is commonly used and accepted. Also, no evidence has
been presented that Plaintiffs told any representatives of
Def endants any particul ar purpose for which the jacket was to be
used or that any representatives knew that Plaintiffs were
relying on their skill and judgnent in choosing the jacket.
Therefore, summary judgnent is appropriate for Plaintiffs’ breach

of inplied warranty cl ai ns.
V.  CONCLUSI ON

This Court finds that the Ranier jacket is not
unr easonabl y dangerous. This Court also concludes that there is
no genui ne issue of material fact presented in Plaintiffs’ clains
for negligence and breach of inplied warranty. Therefore, this

Court grants Defendants’ notion in full.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

LEE EPLER and JULI EANN EPLER h/w, ClVIL ACTI ON
Plaintiffs, :
V. : NO.  00- CV- 154
JANSPORT, INC. subsidiary of VF
CORPORATION, EL G D, and
MACKENZI E MERCHANDI SI NG, | NC. |

Def endant s.

ORDER

AND NOW this 22nd day of February, 2001, upon
consideration of the Joint Mdtion for a Ruling that the Ranier
Jacket is not Unreasonably Dangerous as a Matter of Law, or,
Alternatively, for an Evidentiary Hearing on the |Issue, and for
Summary Judgnent on Plaintiffs’ Negligence and Breach of Warranty
Clains filed by Defendants Jansport, Inc. and Mackenzie
Mer chandi sing, Inc. (Dkt. No. 27) and Plaintiffs’ Response

thereto, it is hereby ORDERED t hat:

(1) the Rainier jacket is not unreasonably dangerous
as a matter of law and Plaintiffs’ strict liability clains
agai nst Def endants Jansport, Inc. and Mackenzi e Merchandi si ng,

Inc. are DISM SSED with prejudice; and



(2) the Joint Mdtion for Summary Judgnent filed by
Def endants Jansport, Inc. and Mackenzi e Merchandi sing, Inc. on

Plaintiffs’ negligence and breach of warranty clains is GRANTED

BY THE COURT:

ROBERT F. KELLY, J.



